NEVADA PORR G2

| BLA 96- 550 Decided January 14, 1997

Appeal froma decision of the Las Vegas, Nevada, Dstrict Gfice,
Bureau of Land Managenent, rescinding in part right-of-way grant and
rejecting the application for right-of-way in part. N 59499,

Affirned in part as nodified, set aside in part, and renanded.

1.

Admini strative Procedure: Adjudication--Public Lands:
Administration

As a general rule, in adjudication of conflicting

appl i cations requiring BLMdiscretion wth respect

to whether approval of either applicationis in the
public interest, a decision to approve an

application requires notice to a conflicting applicant
and an opportunity to appeal an adverse decision. A
deci sion of BLMto rescind approval of an application
approved i nadvertently wthout notice to a conflicting
applicant in order to all ow BLMconsi derati on of the
conflicting applications in determning what is
required in the public interest will be affirnmed on

appeal .

Admini strative Procedure: Adjudication--R ghts-of - Vdy:
Appl i cations--H ghts-of -\Wy: General |y

A decision toreject aright-of-way application in the
discretion of BLMon the ground that approval is not in
the public interest is properly set aside and renanded
when the BLMdecision fails to refl ect any anal ysis of
rel evant factors to determine what is required in the
public interest.

APPEARANCES.  Kenneth G Lee, Esg., and Qaude E Zobel |, Esq., Véshi ngton,
DC, for appellant; Mrginia S Abrecht, Esq., and Fred R Végner, Esq.,
Vshington, DC, for respondent Del Wbb Corporation; and John R Payne,
Esq., Ufice of the Regional Solicitor, Sacranento, CGalifornia, for
respondent BLM

(PN ON BY ADM N STRATI VE JUDEE GRANT

Nevada Power (onpany appeal s froman August 19, 1996, deci sion of
the Las Vegas, Nevada, Dstrict Gfice, Bureau of Land Managenent (BLMN),
rescinding in part and rejecting in part right-of-way grant N-59499. Wth
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its statenent of reasons Nevada Power al so filed a request to stay the BLM
deci si on pending appeal . 1/ The stay petition was opposed by BLMand by
Del Wbb Gorporation, a party wth a conflicting | and exchange application
pendi ng before BLM enbr aci ng sone of the sane public lands. 1In viewof the
apparent failure of BLMofficials to serve a copy of their initial

opposi tion on petitioner as required by regul ation (see 43 GR 4.27(b)) and
the request of petitioner for an opportunity to respond to the answer filed
on behal f of Del Vebb, this Board issued an order dated Cctober 31, 1996,
serving the BLMresponse on all parties, allow ng petitioner an extension
toreply to Del Wbb, and providing all parties an opportunity to respond
to the BLMsubmssion. By the terns of this sane order, the petition for
stay was expressly taken under advi senent pendi ng conpl eti on of briefing
inthis case. Subsequently, by order dated Decenber 19, 1996, the stay
was granted pending a final decision on the nerits in this case.

Qounsel for BLMhas entered an appearance and filed a brief. Further
briefs have al so been filed on behal f of petitioner and Del Wbb. Nevada
Power seeks to have the case expedited due to the fact that BLMhas been
proceedi ng with a proposed | and exchange which, if conpl eted, coul d noot
the appeal . 2/ Del Vébb asserts that delay of the |and exchange beyond
January 1997 woul d el imnate the business justification for the exchange.
In consideration of these factors, we have expedited our reviewof this
case on the nerits.

In order to understand the decision at issue it is necessary to
set out the facts of the right-of-way application in sone detail.
Decenber 15, 1994, Nevada Power filed an application under 43 US C
§ 1761(a)(4) (1994) for a right-of-way for an overhead 230/ 138kV
transmssion power line across Federal land in Qark Gounty, Nevada. BLM

1/ As the BLMdeci sion noted, under the provisions of 43 GFR 2800 the
decision remained in full force and effect duri ng review of an appeal
unless a stay is granted. The general stay provision at 43 (FR4.21(a) is
not applicable in this case. A specific regulation governing appeal s from
rights-of-way decisions is provided by 43 GFR 2804.1. That regul ation
provi des the excl usi ve procedure for rights-of-way cases, and nakes al |
rights-of -way deci sions effective pendi ng appeal unl ess ot herw se ordered.
43 OR 2804. 1(b); see Texaco Trading & Transportation, Inc., 128 | BLA 239,
240 (1994).

2/ Oh Nov. 4, 1996, BLMissued a decision record (DR approving the
environnental assessnent (EA) and finding that the exchange of the |ands in
Phase | of the exchange would be in the public interest. However, this
decision is not final and does not noot the appeal. After the [R there

is a 45-day period in which protests nay be filed and then there is a
right of appeal if the protest is denied. 43 /R 2201.7-1(b) and (c).

In any event, we note that a stay of the effectiveness of the rescission
of the right-of-way has subsequently been entered in this case.
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assigned serial nunber N-59499 to the application. The route of the
proposed right-of-way projected on a nap forns a "U' shape, running south
on aline through the mddle of secs. 29 and 32, T. 22 S, R 61 E,

Munt D ablo Meridian (MMV, secs. 5 8, and 17, T. 23S, R 61 E, MM
then east through the extrene northern portions of secs. 20 through 24,

T 23S, R 61 E, andsec. 19, T. 23S, R 62 E, MM then north
through the mddle of secs. 6, 7, and 18, T. 23S, R 62 E, MM Qly
the portions of the right-of-way located in sec. 24, T. 23S, R 61 E,
MM and secs. 6, 7, 18 and 19, T. 23S, R 62 E, MM i.e., the eastern
portions of the application, enconpass |ands in the proposed Del V¢bb
exchange. See Del Vébb Answer at Exh. 2.

Nevada Power notified BLMby letter dated January 5, 1995, that
Qark Gounty had granted it a use permt for the construction of the line.
The Sateline Resource Area conpl eted an EA reaching a finding of no
significant inpact (FONS) on Qctober 3, 1995, and recomrmended approval of
the right-of-way as described in the permt application. Another EA was
prepared by the Dstrict Gfice and, on May 6, 1996, the Acting Associ ate
Las Vegas DO strict Minager issued a FONS and a DR whi ch recomrmended
approval of the proposed action.

At the sane tine BLMwas processi ng the Nevada Power ri ght - of -way
application, it was al so processing Del Wbb's | and exchange application
(N-60167), which enconpassed sone of the | and covered by the right-of -way
application. Del Wbb is seeking to exchange lands it owns for certain
public lands. R ght-of-way N-59499 woul d ef fectively bisect the |and Del
Vbb seeks to acquire in the exchange. Del Wbb intends to construct a
naster planned conmunity on the sel ected BLM | ands and asserts that the
value of the public land at issue and its plans woul d be adversel y af f ect ed
by the granting of the right-of-way. The case record shows that approval
of the right-of-way was del ayed to allowthe right-of-way applicant and the
| and exchange proponent to negotiate a resol ution of the conflicting
applications. Del Vebb and Nevada Power hel d negotiations to rel ocate a
portion of the power line, but as of July 25, 1996, no agreenent had been
reached. nh July 25 the Acting Assistant D strict Manager concurred in a
recommendat i on by the Realty Special i st, Non-Renewabl e Resources, to grant
the right-of-way application except for the portion wthin the proposed Del
VWbb exchange. Wfortunately, the BLMadj udi cat or obtai ned an i nconpl et e
description of the |ands enbraced in the exchange application and, as a
result, BLMinadvertently issued the right-of-way across a portion of the
exchange tract by decision of August 6, 1996. See BExh. Eto BLMBri ef.

This mstake was pronptly di scovered and on August 8, 1996, a neeting
was held at the Las Vegas Dstrict BLMoffice wth representatives of Del
Vbb, Nevada Power, and BLMto discuss alternative |ocations for the power
line across the public lands bei ng considered for disposal to Del Vébb as
part of the land exchange. A docunent in the case record titled "Meting
Hghlights" and dated August 9, 1996, noted that at this neeting BLM st at ed
it had inadvertently granted a portion of the power line right-of-way to
Nevada Power and woul d be issuing a decision rescinding that portion of
the right-of-way that had been inadvertently granted. A though the BLM
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docunent al so indicated that Nevada Power had no problemwth this
rescission, this assertion is contradicted by an affidavit froma Nevada
Power participant at the neeting stating that the consent was conditi oned
upon sel ection of an alternative route for the right-of-way (Nevada Power
Reply, Exh. 7).

BLMi ssued the deci sion under appeal on August 19, 1996. The deci si on
was in two parts. The first part rescinded part of the right-of-way i ssued
on August 6, 1996, as to lands in secs. 20 through 24, T. 23S, R 61 E,
and sec. 19, T. 23S, R 62 E, MM A part of those | ands are incl uded
in the | and exchange proposal. The sol e reason given for this rescission
was that the right-of-way for those portions crossing the |and i ncluded in
the Del Vebb | and exchange had been granted inadvertently. 3/ The decision
al so stated that Nevada Power did not object to the rescission of this
portion of the right-of-way grant.

The second part of the BLMdeci sion rejected the right-of -way
applicationin part, as to those | ands for which BLMhad resci nded t he
grant, as well as other portions included in the application that BLM had
not previously adj udi cated whi ch were | ocated within the proposed exchange.

The reason given for this rejection was that BLMdid not intend to
encunber the lands identified in the proposed Del Vébb exchange because

i ssuance of a transmission line right-of-way coul d | oner the val ue of the
 ands invol ved and woul d likely result in a reappraisal of the property.
An appeal of the decision was filed by Nevada Power.

The BLM adj udi cati on of the conflicting applications in this case has
been characterized by a series of mscues including a mstake regarding
the | and descriptions for the conflicting applications (by the agency wth
responsi bility for naintai ning the public donain | and records) and the
subsequent granting of one of two conflicting applications wthout notice
to the conflicting applicant. Wen BLMattenpted to rectify these m st akes
by adjudicating the right-of-way to the extent of the conflict wth the
exchange appl i cation, the probl emwas conpounded by the failure of the BLM
decision to articulate a rational basis for the exercise of its discretion.

onsequent |y, we find that this appeal raises two najor issues. The first
issue raised by this appeal is the authority of BLMto rescind an i ssued
right-of-way grant on the ground that BLMintended to exercise its
discretion toreect the right-of-way application. If such authority is
found, the further issue presented is whether the record before BLM
supports the exercise of discretion to reject the right-of-way.

[1] As a general rule, when adjudicating conflicting applications
which require BLMto exercise its discretion to determne whet her approval
isinthe public interest, it is error to approve one application wthout
notice to the conflicting applicant and an opportunity to be heard. See

3/ Inaresponse filed Nov. 19, 1996, BLMexpl ai ned that the enpl oyee who
wote the decision believed she had the | egal description for the entire
proposed exchange when in fact she only had the description for a portion
of the exchange.
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general |y Ashbacker Radio Corp. v. Federal Gonmuni cations Comm Ssi on,
326 US 327 (1946) (granting one of two nutual |y exclusive applications
wthout affording the other a hearing effectively deprives the latter of
the right to a hearing). This Board has previously found this doctrine
appl i cabl e to adj udi cations invol ving mutual |y excl usi ve conflicting
applications. Eg., Sate of Alaska, 40 IBLA 79 (1979). Further, the
application of this principle has not been |imted to cases involving a
statutory right to an evidentiary hearing before an Admnistrative Law
Judge. Thus, for exanple, this Board has remanded to BLMa deci si on
rejecting an application for proposed | and exchange w thout anal ysis
because a deci si on had been nade to approve a conflicting exchange
proposal . Havasu Hei ghts Ranch & Devel opnent Gorp., 94 | BLA 243 (1986).
In the Havasu case, we renanded the case to BLMfor adjudi cati on of the
conflicting clains wth opportunity for protest and appeal. Accordingly,
it was error in the instant case for BLMto i ssue a deci si on approvi ng
appel lant' s right-of-way application wthout, at the |l east, notice to the
conflicting exchange applicant providing an opportunity to protest and
appeal the decision prior to an irrevocabl e grant of the conflicting
application. Hence, to the extent the BLMdeci si on under appeal resci nded
the prior approval of the right-of-way application for lands in conflict
w th the proposed exchange w thout addressing the conflict between the
applications, that decision is affirned.

[2] However, to the extent that BLMs decision effectively rejected
appel lant' s right-of -way application, it cannot presently be affirned.
Approval or rejection of aright-of-way application is coomtted to BLMs
discretion by section 501(a) of the Federal Land Policy and Managenent Act
of 1976, as anended, 43 US C § 1761(a) (1994). It is well established
that a decision reecting an application nay be affirnmed only where the
record denonstrates that it was nade after a reasoned anal ysis of all
relevant factors, wth due regard for the public interest. See 43 OR
2802.4(a); SWVR Network, 131 IBLA 384, 386 (1994); denwod Mbile Radio
., 106 I BLA 39, 41-42 (1988). lhder 43 GFR 2802.4(a)(2) BLMnay deny a
right-of-way application if it determnes that the proposed right-of-way is
not inthe public interest.

The record shows that BLMinitially believed that appellant’'s right-
of -way application was in the public interest. The sole basis givenin the
appeal ed decision for rejecting the right-of-way application was the
intention to avoi d encunbering the lands identified in the proposed
exchange wth Del Wbb by issuance of the transmssion |ine right-of -way
whi ch woul d | ower the val ue of the lands to be exchanged and "li kel y"
require areappraisal. Wile it thus appears that BLMhas deternned t hat
the | and exchange better serves the public interest than the right-of -way,
there is no analysis in the decision under appeal to support that decision.

Qontrary to Nevada Power's initial petition for a stay, the fact that
the right-of-way application was filed prior to other applications has not
been shown to establish any preference or priority. Further, BLMproperly
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considers alternative uses of the public | ands when adj udicating a right-
of -way application, as pointed out by the Solicitor on appeal. The issue
on appeal is not whether BLMhas discretion, after weighing the public
interest, toreject the right-of-way application, but rather whether the
BLM deci sion has articulated a rational basis for the exercise of its
discretion here in viewof the conpeting benefits provided by the two
applications. BLMnust provide sone anal ysis and show what factors it
considered in concluding that the public interest was better served by
the I and exchange, in order that its decision reflect a proper exercise
of its discretionary authority.

BLMcontends in its Novenber 19, 1996, brief that its decision does
reflect its consideration of the public interest and its determnation
that the public interest favors a | and exchange unrestricted by the
proposed right-of-way (Brief at 4). In support, BLMenclosed a copy of the
Novenber 4, 1996, CRfor the Phase | of the exchange proposal contai ning an
anal ysi s of the pubI ic benefits of the proposed exchange and fi ndi ng that
it isinthe public interest to conplete the exchange (Att. Cto Brief).

Del Vébb al so asserts that BLMs decision is based on a determnation that
the | and exchange woul d serve a nunber of public interests and contends
that public benefits woul d be conpromsed by granti ng Nevada Power a right-
of -way through the sel ected | ands by reduci ng the apprai sed val ue of the
| and and, consequently, the amount of offered | ands to be provi ded by Del
Vbb in exchange (Del Wébb Brief (Nov. 12, 1996) at 3-4).

The approval of a right-of-way application is a discretionary action
by BLM but it nust consider the public interest in naking its decision.
43 US C § 1761 (1994); 43 (FR 2802.4(a). BLMnay reject a right-of -way
application if it determnes the proposed right-of-way would not be in the
public interest, but the record nust denonstrate that the rejectionis
based on a reasoned anal ysis of the facts and was nade wth due regard for
the public interest. J.E Peletich, 129 IBLA 255 (1994); d enwod Mbil e
Radio ., supra. This Board wll not ordinarily substitute its judgnent
for that of the BLMofficial duly authorized to exercise the discretion
where the basis for that decisionis clearly set forth in the decision and
the record before BLM 5/ However, the record nust reflect an analysis by
BLMof what is required in the publlc interest to support the exercise of

4/ Gontrary to BLMs assertion, nothing in the BLMdeci sion or the case
record before BLMat the tine show what factors were considered in
determining what the public interest was or howit favored the proposed

| and exchange. The only infornation in the case record as to what public
interests woul d be served by the | and exchange is found in the DR for
Phase | of the proposed exchange, dated al nost 3 nonths after BLMi ssued
the decision rejecting the right-of-way as an encunbrance on the | and
exchange

5/ "Were conflicting uses of the public lands are at issue and the natter
has been coomitted to the discretion of the BLM the Board wll uphold the
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discretion. Wiile the factors rai sed subsequent to the appeal in this case
nmay support such an exercise of discretion, this is a determnation which
BLMnust nake initially, via a formal decision fully setting out the basis
of its conclusion. 6/

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci sion appeal ed
fromis affirned in part as nodified, set aside in part, and the case is
r enanded.

C Randall Gant, Jr.
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge

fn. 5 (continued)

deci sion of the BLMunl ess appel | ant has shown that the BLMdid not
adequat el y consider all of the factors involved." GCalifornia Association
of Four-Weel Drive Qubs, Inc., 38 IBLA 361, 367-68 (1978), quoted in
Anerican Mdtorcycle Association, 119 | BLA 196, 199 (1991).

6/ BLMnay wsh to coordinate rei ssuance of that decision wthits
expect ed deci si on concerning the | and exchange.
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